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Dear Ms Smagadi
Re: Follow-up on communications ACCC/C/2008/23, ACCC/C/2008/27 and ACCC/C/2008/33
Thank you for your letter of 7 January requesting information on the UK’s progress in implementing the recommendations of the compliance committee in communications ACCC/C/2008/23, ACCC/C/2008/27 and ACCC/C/2008/33 and your understanding in extending the deadline for response.

The UK continues to support the principles of the Aarhus Convention and is committed to ensuring its full implementation in the UK. As a result of the committee’s findings the UK has undertaken steps to ensure that the system for allocating costs and rules on the time for bringing judicial review claims meet the requirements of the Convention. As the specific issues raised in cases ACCC/C/2008/23 and ACCC/C/2008/27 were covered by the wider recommendations in case ACCC/C/2008/33, we have set out response below by reference to the recommendations in case 33.

Recommendation to review the system for allocating costs in environmental cases within the scope of the Convention and undertake practical and legislative measures to overcome the problems identified in paragraphs 128-136 of case ACCC/C/2008/33 to ensure that procedures are: (a) fair and equitable and not prohibitively expensive and (b) provide a clear and transparent framework (a similar recommendation was made in case ACCC/C/2008/27)

The UK has considered carefully the findings of the committee. We note that the committee’s conclusion that the “costs follow the event rule”  contained in rule 44.3(2) of the Civil Procedure Rules is not inherently objectionable but that the compatibility of this rule with the Convention depends on the outcome in each specific case and the existence of a clear rule that prevents prohibitively expensive procedures. 

In this respect the committee identified 4 potential problems: 

(i)  
the ‘general public importance’, ‘no private interest’ and ‘in exceptional circumstances’ criteria applied by the court in considering the granting of PCOs

(ii) The limiting effects of the costs to the claimant if a PCO is applied for and not granted and PCOs that cap the costs of both parties

(iii) Potential effect of cross-undertakings in damages on the costs incurred by the claimant

(iv) In determining the allocation of costs, the public interest nature of environmental claims under consideration is not in and of itself given sufficient consideration.   

Following the compliance committee’s findings, the Ministry of Justice is preparing amendments to the Civil Procedure Rules to codify the case law on protective costs orders in order to provide added clarity and transparency to the law and the procedure for making an application for a PCO with a view to putting our compliance with the Convention beyond doubt. The rules will be based on the law as set out in the case of Corner House as since developed in particular in the case of Garner. 
Under the proposed rules changes, the court will make a protective costs order if it is satisfied that the costs would otherwise be prohibitively expensive. Where the applicant is an individual, the court will proceed on the basis that a PCO should be made and a cost-cap of £25,000 will automatically apply.  Applicants will not need to show any evidence of means in order to benefit from this cap.  However, applicants will be able to apply for the protected costs order to be set at a lower level on income grounds. The key features of these proposed changes are set out in the annex to this letter.
The objective of these amendments is to provide certainty for applicants at the outset of the proceedings that the costs they will face if their claim fails will not be prohibitively expensive and certainty as to the modest costs of applying for a PCO.  The details of the proposed changes are still being developed and the final wording will be the responsibility of the Civil Procedure Rule Committee. However, we will keep the Committee informed of further developments in the adoption of the proposed rules. It is anticipated that the new rules will be implemented by April 2011. 

Similar rules of court are also in preparation to regulate the award of costs orders in environmental cases in Scotland and Northern Ireland.  

In the longer term, the Ministry of Justice is consulting on the possibility of moving to qualified one-way cost shifting in England and Wales as part of a wider consultation on the response to the consultation on ‘Proposals for reform of civil litigation funding and costs in England and Wales’. A public consultation has been running for 12 weeks and ended on 14 February.

Regarding the issue of cross undertakings, in our experience, for commercial reasons, it is rare for a third party to take any action while a judicial review is pending.  Therefore interim injunctions and cross undertakings are rarely required.  Despite requests to defendant representatives working in this area, we have not been able to identify recent examples of claims that have not been taken forward because of the financial burden that a cross undertaking in damages would pose.  However we are mindful of the concerns in this area and a public consultation on the issue was launched on 24 November 2010. The consultation closes on 24 February. The consultation seeks views on the circumstances in which a court will issue an interim injunction in environmental judicial review proceedings without requiring a cross-undertaking in damages and the factors to be considered by a court when deciding if a cross-undertaking in damages should be given by an applicant seeking an interim injunction. It also seeks views on whether these factors should be set out in court rules or in guidance.

Recommendation to review the rules regarding the timeframe for the bringing of applications for judicial review identified in paragraph 139 of the findings in case ACCC/C/2008/33 to ensure that the legislative measures involved are fair and equitable and amount to a clear and transparent framework. 

The UK notes the Committee's findings that by failing to establish clear time limits within which claims may be brought in England and Wales and to set a clear and consistent point at which time starts to run, the UK fails to comply with the requirement of Article 9(4) of the Convention.  As indicated to the committee in our comments on the draft compliance committee findings, we are considering the issue of time limits for judicial review proceedings with a view to ensuring that we get the balance right between enabling environmental claims to be made and avoiding unnecessary delay. The Ministry of Justice has consulted with the Administrative Court judiciary on the issue of whether the term 'promptly' should be retained or whether the time limit should simply specify a maximum period and whether it would be appropriate to set the clock running when the applicant becomes aware or should have become aware of the decision to be challenged, and are now considering whether further public consultation would be appropriate.
We will keep the Secretariat and the Compliance Committee informed of further developments. In the meantime, I would be happy to provide any further information that the committee would find helpful. 

Yours sincerely

Jane Barton

UK National Focal Point

cc. Ella Behlyarova
KEY FEATURES OF PROPOSED RULES CHANGES: 

· The court will grant a PCO in a PPD claim where it is satisfied that proceedings are likely to be prohibitively expensive, which is to say, where the applicant could not proceed in the absence of a PCO;                 

· A cap of £25,000 will apply generally to applications from individual members of the public. This will not require applicants to disclose their means.

· It will be possible for individual members of the public to apply for a lower cap (potentially down to nil) on income grounds.  This will require some limited disclosure of means but applications will be dealt with on paper where possible and will be limited to one hour in the event that an oral hearing is required. Costs for a paper application will be limited to £500 and for a hearing to £1,250 (£1,000 and £2,500 where the case involves more than two parties).
· Where an individual member of the public is acting on behalf of an organisation they will still be eligible for a PCO, although the automatic cap of £25,000 will not apply.  
· Where the respondent challenges the making of a PCO (or challenges the terms sought) and that challenge is totally without merit, the respondent will be liable to costs sanctions.

· The rules provide for a presumption that an individual applicant is not able to proceed without a PCO, unless the respondent proves to the contrary.  

· Cross caps will be permitted. The level of the cross cap will be decided on the basis of the same factors as apply in determining the level of the cap on the claimant’s liability to pay their opponent’s costs; but if a funding arrangement is in place, the cap will be assessed by reference to the base costs, exclusive of the funding arrangement.         

· An application for the PCO should be made at the earliest possible opportunity and where possible with the application for permission, but the court should be able to make an order at a later stage of the proceedings if there is good reason why the application was not made at the permission stage.

· Any challenge to the making of the PCO or the terms sought and any cross application should be made with the acknowledgement of service.
[image: image3.png]




